Focused on Solutions

Recent Developments In
BABA and FEOC rules

12th Annual PA Renewables Summit
March 16, 2026




About MPL Law Firm

« Our Mission: We raise the bar by delivering focused solutions
anchored in enduring relationships, trust and superior legal
prowess.

« Our Vision: We will be the top team of problem solvers navigating
the legal challenges of an ever-changing world.

 Our Motto: Focused on Solutions

« Our Practice Areas: Energy and Renewables, Business and
Corporate, Real Estate, Tax, Land Use, Municipal, Civil Litigation
and Others

« Our Offices: York, PA (main office) and Bloomsburg, PA
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legislation drafting
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« Assistant District Attorney in Luzerne County
Schools/Licenses
« Bar Admission, Pennsylvania
 Penn State Law, State College, PA, J.D.
« Wilkes University, Wilkes-Barre, PA, BA
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Build America, Buy America (BABA) Basics

 Build America, Buy America

* On November 15, 2021, former President Joseph R. Biden Jr. signed into law
the Infrastructure Investment and Jobs Act ("lIJA"), Pub. L. No. 117-58, which
iIncludes the Build America, Buy America Act ("BABA"). Pub. L. No. 117-58, §§
70901-52.

* The BABA provisions established a domestic procurement preference
requirements for all federally funded public infrastrucutre projects.

* These requirements have been implemented to "bolster domestic
manufacturing, build more stable supply chains, and support good-paying
American jobs".

* Projects receiving federal funding must have 100% of iron or steel products,
manufactured products, and construction materials produced in the United
States.




BABA Applicability

 Public Infrastructure

 "Infrastructure encompasses public infrastructure projects in the United States,
which includes, at a minimum, the structures, facilities, and equipment for..." 2
CFR 184.4(c)
 Electrical transmission facilities and systems
o Utilities
« Structures, facilities, and equipment that generate, transport, and distribute

energy including electric vehicle charging

 Airports

« Water systems
« Broadband infrastructure
« Buildings and real property

» Roads, highways, bridges, and public transportation




BABA Applicability

 Public Infrastructure

* Infrastructure is considered public if it is publicly owned or privately owned but
utilized primarily for a public purpose.

* |Itis considered utilized primarily for a public purpose if it is privately operated
on behalf of the public or is a place of public accommodation.

Recipients

» Applies to states, local governments, Indian tribes, territories, institutions of
higher learning and non-profits.

« Can apply to for-profit organizations if they are a sub-awardee or sub-recipient

and when the for-profit entity decides to follow the rule and makes it apart of
the award.




BABA Walivers

« Can have BABA requirement waived when...

« Applying the domestic content procurement preference would be inconsistent
with the public interest (a "public interest waiver")

» Types of iron, steel, manufactured products, or construction materials are not
produced in the United States in sufficient and reasonably available quantities
or of a satisfactory quality (a "nonavailability waiver")

* Inclusion of iron, steel, manufactured products, or construction materials
produced in the United States will increase the cost of the overall project by
more than 25 percent (an "unreasonable cost waiver")

« Can be Agency wide or project specific




BABA Potential Positives for Renewable

* Reduce reliance on foreign suppliers mitigates risks associated with
International trade and supply disruptions.

« Stimulate production job growth and technology innovation in the
US.

* Meeting BABA requirements also leads to an additional 10%
domestic content bonus in IRA Tax Credits.

« Within the last year this bonus was altered, having stricter requirements, but is
still in place.




BABA Potential Negatives for Renewable

« Domestic supplies may be more expensive, impacting budgets and
timelines

* Requires in-depth documentation and verification for all
components

 Avallability of domestic components has not necessarily met
demand

« EPA Solar Module Waliver

 Jan 10, 2025 to Dec, 2025

* Non-availability partial waiver
 Allows for the use of domestically assembled modules that use foreign components




Foreign Entity of Concern (FEOC) Regulations

 What are FEOC regulations?

« Federal rules designed to limit the role of companies tied to certain
foreign governments in U.S. clean-energy projects.

 Focus on entities connected to countries such as China, Russia,
Iran, and North Korea.

* Introduced through the One Big Beautiful Bill Act (OBBBA) and
related IRS guidance (IRS Notice 2025-42 and IRS Notice 2026-
15).

« Part of an ongoing trend of industrial national security policy started
under the Biden administration and extended by the Trump
administration.




Understanding IRS Notices and the Current Status

of FEOC Rules

« What is an IRS Notice?

* An IRS Notice is official guidance issued by the Treasury Department and IRS
to explain how tax laws will be applied.

» Notices are often released before formal regulations are written .
« Taxpayers may generally rely on the guidance in a Notice until final
regulations are issued.
* What this means for the industry

 Treasury and the IRS plan to issue proposed regulations and safe harbor
tables that will further define compliance requirements.

 The FEOC framework is still evolving .

 Developers and investors should expect additional rulemaking and
clarifications over the next several years.




FEOC and the Clean Energy Industry

 Why FEOC rules matter

- Many U.S. clean energy projects rely on global supply chains for modules,
Inverters, and batteries.

 FEOC rules determine whether projects remain eligible for major federal tax
credits.

Applies to tax credits under 45Q (Carbon sequestration), 45U (Nuclear), 48E
(Clean electricity investment) , 45X (Advanced manufacturing), 45Y (Clean
electricity production) and 45Z (Clean fuel) - Can't spell "Queen" without "Q"
and "U* and “E” and last three letters of the alphabet.

« Why solar developers should care

« Credit eligibility under provisions like 45Y and 48E may be denied if projects
Involve certain foreign entities or materials.

« Compliance affects project financing, supply chain decisions, and investor
due diligence.




Key Concepts Behind FEOC Rules

* Two key categories of restricted entities

» Specified Foreign Entities (SFEs) - Companies linked to foreign governments or national
security lists.

» Foreign-Influenced Entities (FIES) - Companies with significant foreign ownership or
operational control.
« Ownership thresholds that may trigger FEOC status
« 25% ownership by a specified foreign entity.
» 40% combined ownership by multiple such entities.
* 15% or more of debt held by such entities.

« Control can also arise through contracts
» Licensing agreements and technology supply contracts
« Operational control over production or electricity output

« BEWARE - This can even include contracts for things like maintenance and warranties of
products

ML




IRS Notice 2025-42: Key Provisions

Beginning-of-Construction (BOC) Rules for Solar and Wind
» Defines when construction is considered to have begun for solar and wind projects.
« Determines eligibility for clean electricity production and investment tax credits

Major changes

» Credits may terminate for solar and wind ro%ects placed in service after December 31,
2027, if construction begins after July 4, 2026.

. ﬁtr%nger emphasis on the “physical work test” rather than the traditional 5% of costs safe
arbor.

Examples of qualifying physical work ("significant nature" test)

« May be off-site (manufacture of custom components under a binding contract) or on-site
(installation of racks and other structures)

« What it does not include: (i) Most pre-construction activity such as site due diligence,
permitting and planning; and (ii) work to produce a component/part that is either in existing
Inventory or is normally held in inventory by one selling the component/part to the taxpayer

Implication
» Developers must carefully track project timelines and document work.




IRS Notice 2026-15: Key Provisions

{Ent?{im Guidance on “Material Assistance” from Prohibited Foreign
ntities

* Provides guidance for_determ_inin%whether a project receives material assistance
from a prohibited foreign entity (PFE).

Core concept: Material Assistance Cost Ratio (MACR)

» Measures how much of a project’s equipment or materials come from non-
prohibited sources.

« If the ratio falls below the required threshold — tax credits may be denied .

How MACR is calculated

« Identify all key components used in the project.

» Determine direct costs of those components.

* |dentify costs linked to prohibited foreign entities.

« MACR = (Total Direct Costs - PFE Direct Costs) + Total Direct Costs

Comment period open until March 30, 2026




Implications for Solar Project Ownership &

Investment

How FEOC Rules Affect Project Structuring

 Investors must evaluate whether foreign ownership or control triggers FEOC
restrictions .

« Corporate structures and joint ventures may require restructuring.

Supply chain considerations
« Equipment sourcing (modules, inverters, trackers) may affect credit eligibility.

Financing implications
» Tax equity investors and lenders increasingly require FEOC compliance diligence .
» Potential credit loss can significantly affect project economics.

Strategic objectives
» Greater demand for domestic or allied-country manufacturing .




FEOC Compliance Thresholds Increase Over Time

Approx. Non-PFE Cost

Phase Construction Period Required Purpose

Phase 1 - Transition 2026-2027 ~40-50% Al e T S el
chain adjustment

Phase 2 - Adjustment  2028-2029 —60%+ SneeUEge sl ie
compliant suppliers

Phase 3 - Full 2030 onward 7504+ Strict supply-chain

Compliance requirements

Solar Projects will mostly be subject to the Phase 1 and Phase 2 thresholds due to the BOC rules that also
apply to eligibility.




Examples of FEOC Compliance Challenges

« Scenario 1: Module supplier critical minerals

» A solar project EPC contractor buys batteries from a company with greater than 15% of its debt
l()lglr:rlgs/ved from a "specified foreign entity" rendering the company a Prohibited Foreign Entity

* Risk: Batteries may not qualify as non-PFE components under the material assistance test.

« Scenario 2: Technology licensing agreement

» A solar developer buys inverters from a company that licenses the inverter technolqg%/ under a
licensing agreement that "does not provide the licensee with all the technical data, information, and
know-how necessary to enable the licensee to produce the eligible component.”

» Risk: Inverters may not qualify as non-PFE because manufacturer is under “effective control” by a
"specified foreign entity" under the material assistance test.
« Scenario 3: Mixed supply chains
* Project uses components from multiple countries.
« Compliance requires tracking and documenting component origins and costs

e Lesson

« FEOC analysis now extends across ownership, contracts, and supply chains with numerous
potential traps.

VIDL




Best Practices for Solar Developers and Investors

Supply-chain transparency
* Map suppliers and component sources early in project planning.

Contractual protections
* Include FEOC compliance representations and certifications in supplier contracts.

. Finanlc_;ing parties may require FEOC coverage in tax credit insurance and legal opinions on
compliance.

Documentation and recordkeeping
* Maintain supplier certifications verifying non-FEOC sourcing.
» Keep records for potential IRS review.

Early legal and tax review

» Conduct FEOC diligence during:
* Project development
« Financing
« Equipment procurement.
» Strategic sourcing

» Vet manufacturing partners for robust supply-chain tracking and certification.




What Solar Industry Stakeholders Should

Remember

Key takeaways
« FEOC rules are reshaping the clean-energy tax credit landscape .

+ Eligibility now depends not only on project design but also on ownership and supply chain
sourcing .

« Early compliance planning can prevent tax credit loss and project delays .

Regulatory trends to watch
« Additional Treasury regulations and safe harbor guidance expected in 2026.
 Increased scrutiny of supply chains tied to foreign adversaries .

Helpful resources

* |IRS Notices 2025-42 and 2026-15

» Treasury and IRS rulemaking updates

 Industry compliance guidance from law firms and energy associations

Final message

Tl
« FEOC compliance will be a core component of solar project development and financing for Ev | . .J
projects relying on tax credits. ﬁm
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